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Introduction
In 2015, for the first time in the history of Georgia, the Juvenile Justice Code wesvn upand enacted
with the main goal of protecting the best interests of the child and ensuring humane justice.

Protection of the best interests of the child, as theidgest value during administration of justice is
unequivocally welcome, and tisis why both the Public Defender of Georgia and the civil society have
welcomed the enactment of the Code.

The Code placed significant emphasis on restorative justice andecathn the agenciesconducting
criminal proceedingdo take measure order to make it possible for thguveniles in conflict with the
law to realize their responsibility for their actions,eliminate the consequences of theffence
compensate for the daage causedand/or reconcile with the victim. Measures of dminal law,
especiallycustody, have been defined by the Code agorm to be used only irextremecasesThe Code
also introduced qalificaions in the juvenile justice specializationas a precondition forthe
communication between persons involved in the proeglingsand juvenilesin conflict with the law
(hereinafter referred to as defendant),! juvenile witnesses and victimsFor the administration of
speedyjustice, the Code providats forspecial, relatively shorr time-limits, etc

It should be noted thatGeorgia ratified the UN Convention on the Rights of the Chiid 1994andthus
undertook the Convention obligations According to the Convention, children not only shall be
entitled to special care, bushall be fully engaged ircourt proceedings where their voices shall be
clearly heard. Protecion of the best interestsof the child directly affectsc h i futdré development
androle in the society. This is especially important for childredealing with the justice system.

The Beijing Rules emphasize thatfforts shall be made to establish a regular evaluative research
mechanism built into the system of juenile justice administration and to collect andnalyzerelevant
data and information for appropriate assessment and future improvement and reform of the
administration 2

Monitoring of hearingsis an important tool of judicial reform,promoting the protecion of both
international anddomesticguarantee®f a fair trial. Independent monitoring can identifythe strengths
and weaknesses of the judiciary and make recommendationssi&ablishingbetter practices. Effective

1 According to the Juvenile Justice Code (Acte 3, part 2), a juvenile in conflict with the lawmay bea juveniledefendant or
a juvenile who has committed an administrative offence. Accordingly, since the present report does foots on
administrative offencesr relatedproceedings t h edefendantn Wi | | be used in the report.
2 United Nations Standard Minimum Rules for the Administration of Juvenile Justitke Beijing Rules, Rule 30.3.



monitoring, evaluative systemmakes it possibld¢o plan the targeted use of resources, develop and
improve new initiatives.

Hearings of the cases afiyenilescan be monitored in such a way as to protect an important principle
such as the right to privacyas well agproceduraland other rights under international anddomestic
laws, andthe criminal policy to rely on effective quality control system.

Only the development of legislative regulations, obviously, cannot be considereddldeninistration of
proper justice. Examination of the practical implementation of the normative acts the aim ofthe
present report.

The publicis awarethat the hearinginvolving children are closed and only the Public Defendérs Of f i c e
has the exclusive authority to monitothem.

Accordingly, in 2019, the Public Defender's Office andhe Initiative for the Rehabilitation of
Vulnerable GroupgNGO), based ora memorandumof understandingand with the financial support
from the Embassy of the Kingdom of the Netherlandsarried out a joint project: 'Protection of
procedural rights ofjuvenile defendants withesses and victim@ criminal justice.”

Monitoring of hearingswaschosenas a method of checking thquality of protection of the procedural
rights of juvenile defendants, witnesses and victims in criminal justice.

Hearingswere monitored, from July to December 2019n three major cities, namelyn the City Courts
of Thilisi, Kutaisi and Rustavi.

We would like to thank all the three courts for their cooperation and support in conducting the
research.

Hearingswere monitored by representatives of the Public Defender's Office atie Initiative for the
Rehabilitation of Vulnerable Groupgnon-commercial legal entiy). A total of six monitors participated
in the monitoring procesgfour representative®f the Public Defender's Office and two representatives
of the Initiative for Rehabilitation of Vulnerable Groups, who weregrantedwith a one-time special
power of dtorneys by the Public Defender).Monitors were trained in both legal and psychological
aspectof juvenile justice.

For the purpose ofeffective implementation of the project, the Public Defender's Office and the
Initiative for Rehabilitation of Vulnerable Groups developed a code of ethics for monitamrsonitoring
guidelines and methodologyand special questionnaires.

Monitoring results were summarized and monitaiquestionnaires were analyzed by the experts of the
Initiative for Rehabilitation of Vulnerable Groups in close coordination with the Public Defender's
Office. The document includes joint recommendations of the Public Defender and the Initiative for
the Rehalilitation of Vulnerable Groups.



Purposeof research
The purpose of theesearchis to monitor court hearingsin order to assess thquality of protection of
the rights ofjuvenile witnessesvictims andjuvenilesin conflict with the law during court proceedings

Researchmethodology

Target groups
A) Direct: juvenilesin conflict with the law; juvenile witnesses andictims

B) Indirect - judges;prosecutors; lawyers; legal/procedural representatives; psychologistsrpreters.

Stages ofesearch

A) Information gathering. Information wasgatheredin two ways: by assessing the infrastructure
of the courts of first instancejby monitoring hearingsin the courts offirst instance and
examiningthe criminal case materialgaudio recordings).

Monitoring was carried out at the following stages aburt proceedingsfirst appearancikonsideration
of the measure of restraireind hearing ofacaseon its merits(with participation of juvenile defendants,
withessedvictims). In particular:

1 Atotal of 49 hearings werenonitored in the Thilisi (42), Kutaisi (4) and Rustavi (3Tity Courts;

1 First appearancieonsideration of the measure of restraint was monitored 3 cases andhe
hearing of a caseon its merits was monitored 45 times jvenile withessesvictims were
guestioned duringd hearings;

1 We monitored the actions 0f35 defendants (4 girls) and 9 witnesseistims (3 girls), 10 judges
(of Thilisi, Kutaisi and Rustavi City Courfs 19 prosecutors 38 lawyers (10 private, 28
representingthe Legal Aid Servic 40 legal representatives and 5 prabgal representatives;

1 For the purpose ofssesng the infrastructure, the Thilisi, Kutaisi and Rustavi City Courts were
monitored separately (3 visits).

B) Analysis of the collected informationThe collected informationwas analyzed irseveral stages:

identification of problems; confirmation/documentation of problems and identification of the
cause®f the problems.

C) Prepamation of the report. The researchreport focused on both challenges and positive
dynamics. As a result of the repagrtrecommendations weremade to the parties/persons
involved in the criminal proceedings (judge; prosecutor; lawyer; procedural representative;




psychologist; expert) and agencies (High Council of Justice; Ministry of Internal Affairs;
Prosecutor Generdl Office; Legal Aid ServiceBar Association; Social Servidgency).

Issues to be assessed as a result ofékearch

A) Procedural rights - right of defence involvement of a legal/procedural representative;
involvement of specialized personsaadministration of speedy justice; serviceof an interpreter;
considerationof individual evaluation reports;confidentiality .

B)_Child-friendly environment -_evaluation of the court infrastructure;explanation of the rights and
responsibilities in a form and language understandabdechildren; involvement of the child with the
right to participate) and his/her right to be heard.

C)_Assessmenbf issues related to specific groupshe following issues were assesskedrelation to
ethnic, religious and sexual minorities, peras with disabilities and girls:alleged discriminatory
attitudes; use of hate speechnethical treatment or behaviornon-compliant with the best interests of
the child.

Researclhtools
As mentionedabove the following tools were preparedor carrying out the researct?

a) Guidelines for monitoringthe court hearingsinvolving juveniles,
b) Code of conduct fomonitors - code of ethics;

¢) Monitoring questionnairei first appearanciconsideration of theuse ofmeasure of restrainthearing
of a case on its meritGattended by theaccused child); hearingf a case on its meritgattended bythe
child witnesskictim); pleabargainhearing

Monitoring principles for the hearingsof the cases guveniles
The monitoring of the hearingsof the cases glivenileswas baed on the following principles:

a) professionalism (of monitorstesearchers);
b) non-interference (respect for the independence afiministration of justice;
c) objectivity and impartiality (of monitors, researchers);

d) confidentiality (protection of the personal data of children involved irthe proceeding$.

3 The mentioned documents are attached to the report asappendix



Key findings

The researchshowedthat the Juvenile Justice Code has indeexbulted insome positive changesés a
rule, all partiesare specializel in dealing with child defendants victims and witnesses they have
certain specific knowledye needed to communicate wittchildren. Several judges, prosecutors and
lawyers particularly positively demonstrated professional skills They were entirely focused on
protecting the best interests of the childndweretrying their best to make childen the main subjecs$
of the process, to communicate witthem in aform andlanguageunderstandable tahem and to listen
to them. However, unfortunately, the courthearings could notalways beevaluated positively.

The environmentwhere children were involved in the court proceedingsvasalso problematic.The
court infrastructure in most cases fails to meet standarleich more positive situation in this direction
could be found in the Rustavi City Court, which is really welcome.

The following were identified as key issues

9 Participation of a legalprocedural representativén the hearingis nominal;

1 In most cases, chilikn camot feel the support of legafirocedural repesentatives or cannot
communicate withthem;

1 Insome casepersonsinvolved in the process, despiteaving takenaspecialization course, do
not have sufficient skillsor proper qualifications;

1 There is no effective mechanism to check the specialization pérsons involved inthe
proceedings

1 There is no agency responsible foe-training (specialization) psychologists and procedural
representatives (usually social workers);

1 Interpretersdo not dwaystranslatesimultaneouslyor fully;

1 Psychologistéinvolvement rate/frequency is very low;

1 Proceedings are not always conduct@ua form or languageunderstandable to the child;

1 The level of proactiveness of judgein order to ensure childen's participation in the trial, is
low in some cases;
The actions of judges, lawyers prosecutorsdo not alwaysservethe best interests of the child;
The p a r tkmowled@e and application of international principles,aswell asthe quality of
justification, is unsatisfactory;

1 Questioningof child witnessesgvictim sis characterized by significant shortcomings;

1 Court hearings are often delayed qostponed

1 In many cases, chilcen's personainformation/privacy is not protected;

I Environment in the court is nottailored to children;

1 Courtroomsare ritualistic andintimidating for children;

1 Courtinfrastructure is not fully adapted for children with disabilities;

4 Stuation is much more positive in this direction in the Rustavi City Court and we will talk about it in detail.



1 There is no separate waitingraa for children;
1 Remandedijveniles are nofplacedin roomscompliant with standarda.

There are a number of other issueg¥yond theaboveshortcomings,which will be discussed in detail
in the analysis chaptebelow.

Analysis

According to international sandards, theutilization of researctianalysis aghe basis for a juvenile
justice policy is widely acknowledged as an important mechanism for keepipgactices abreast of
advances in knowledge and the continuing development and improvement of the juvenile justice
system. The mutual feedback between research and policy is especially important in juvenile justice

It is important for the statesto collect accurate, detailed data on the practice and administration of
juvenile justice andcontrol them. Effective monitoring and evaluation system magi possible to plan

the targeted use of resources and developprove initiatives. It is important that the quality control
systembe introduced in the agencies so that to analyze the procesmstantly, on a daily basisto
identify shortcomings andto develop recommendations for improving the systerAccording to the
Beijing Rules, Efforts shall be made to organize and promote necessary research as a basis for effective
planning and péTheyddoumehtat albsnoosays that AEffor
regular evaluative research mechanism built into the system of guile justice administration and to
collect andanalyzerelevant data and information for appropriate assessment and future improvement
and reform of the administration. o

International standardsstressthe importance ofa quality control system in the juvenile justicearea

The UN Committee on the Ri dthstessentaf for thd quali§@ ofithed c | ar
administration of juvenile justice that all the professionals involved, inter alia, in law enforcement and

the judiciary receive appropriate training on the content and meaning of the provisions of CRC in

general, particularly those directly relevant to their daily practice. This training should be organized

in a systematic and ongoing manner and should not be limited fdarmation on the relevant national

and internati ontal |l egal provisions. 0

Trial monitoring programmes can be multifaceted tools for states, civil society groups and international
organizations seeking to enhance the fairness, effectiveness and transpardijudicial systems. A trial
monitoring programme can be seen as a diagnostic tool to collect objective information on the
administration of justice in individual cases and, through these, to draw and disseminate conclusions
regarding the broader functiaing of the justice system.

5 United Nations Standard Minimum Rulefor the Administration of Juvenile Justicethe Beijing Rules Rule 30, commerwry.
6bid. Rule 30.1

71bid. Rule 30.3.

8 General CommentNo. 10, UN Committee on the Rights of the Child, gragraph97.

9 Trial Monitoring, A Reference Manual For Practitioners, OSCE/ODIHR, 2012.



Various kinds of international documents developed liye Council of Europe and the European Union,
as well as the United Nations, address various issues related tonth@vement of child defendants and
witnesses/victims inthe court proceedings The domestidegislation also addresses the same issues.

Domesticlegislation, at the level of principles and basic provisions, fully complies with international
standards. However, theesearchreveakd gapsrelating to various types of regulations that affect the
proper conduct ofcourt proceedingsin this regard, itis important to review thefundamental principles
andrights enshined in international standards, which should be taken into view irelation to children
involved in criminal proceedings In addition to international standards, it is important to review
domesticlegislation and thenthematically present themonitoring results

Before discussing these issues should emphasize the main principles set out in the UN Convention
on the Rights of the Child. According to the Conventionjfi all actionsconcerning children, whether
undertaken by public or private social welfare institutions, courts of law, administrative authorities or

| egislative bodies, the best i nt er e%TheConwentiot h e
also establishegrocedural guarantees the justice systenfor children in conflict with the law. 11 One

of the important goals of the UN Convention on the Rights of the Child is to ensure harmonious
development of the child's personal, mental and physical abilities.

The monitoring results are presentednder the following structure: non-discrimination; the right of
defence involvement of a legal/procedural representativassistance of an interpreteadministration
of speedyjustice; individual assessmerreport; protection of confidentiality; the right of the child to
participate in the proceedings and to be hearcthild-friendly environment (infrastructure);
guestioningof children in the court.

Non-discrimination
U International standards

One of the main principles of the UN Convention on the Rights of the Child is natiscrimination.

The Convention establisheghat "States Parties shall respect and ensure the rights set forth in the
present Convention to each child within theirjurisdiction without discrimination of any kind,
irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion,
political or other opinion, national, ethnic or social origin, property, disability, birth or othr status"?2

10 United Nations Convention on the Rights of the ChildArticle 3 (1).
1 1bid. Article 40.
2 1bid. Article 2.

10
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U0 Domesticlegislation

Georgian legislation prohibits direct or indirect discrimination of the child or his/her legal
representativeon the grounds set forth inthe Law of Georgia on the Elimination of All Forms of
Discrimination.

U Monitoring results

No discriminatory attitude on religious, ethnic, sexual or othegroundscould beidentified in relation
to children in conflict with the law or child withessegvictim sin the courseof monitoring. Thehearings
were not attended by persons with disabilities and therefore, their involvement could not be assessed.

Right of defence
U International standards

According to international standardshe accused child has the right tbave legal or otheappropriate

assistance in the preparation and presentation of his or her defelidge UN Committee on the Rights
of the Child emphasizes thatny decisionmaking process related to the chilshould be attended by

lawyer.14

According tointernational standards, the child victim has the right to a lawyer, in his or her own name,
in proceedings where there is, or there could be, a conflict of interest between the child victim and the
legal representativés In addition, victims of sexual abise or sexual exploitatioshall be provided legal
aid free of charge, if possiblig

U Domestic legislation

Under domesticlaw, at any stage bcriminal proceedings, accusedpnvicted or acquittedchildren and
child victims shall enjoy the right to free legal aidf no lawyer hired by the child is involved in the
casev’

According to domestic legislationchild victims shall be granted all the rights and shall have all the
obligations of child witnesses® The Juvenile Justice Codgrovides for a free legal aidfor a
witnesspictim at any stage of criminal proceedinga certain casesln particular, the lawreadst h att i
any stage of criminal proceedgs, a juvenilewitness may exercise this rightf he/shecannot afford a
lawyer, or isto be questioned relating tarimes set forthin ChaptersXIX, XX and XXII and Articles

13 1bid. 40 (2) (b) (I1).

14 General CommentNo. 10, UN Committee on the Rights of the Child, aragraph 52.

15 Directive 2012/29/EU, Artide 24(1)().

1Council of Europe Convention on the Protection of Childrenagainst SexudExploitation andSexual Abuse
LanzaroteConvention, Article 31 (3).

17 Juvenile Justice Codéirticle 15 (1).

18 1bid. Article 22.

11



144-144 of the Criminal Code ofGeorgiad® It is also noted that the aim of the above kind of support
is to prevent victimization and revictimization.2

At any stage of criminal proceedings, both trehild defendant andchild witness/victim shall also enjoy
the following rights:

1 Theright to receive information in a form adequate to his/her development;

1 The right to use the service of an interpreter free of chargéhe/she does notinderstand or
inadequately understandthe language of the proceedings and/or if he/she cannot spéuwit language.
The child may meet with the interpreter before the court hearing or procedural action find out
whether they can understand each otheduvenileswith disabilities involved in court proceedings
shall use free of charge all the services thaged in order to be informed about the case and to
participate in the proceedingst

1 The right to be accompanied by a legal representative or a procedural representative;
1 The right to receive consular assistance;
1 Other rights providedfor in domesticlegislation.22

U Monitoring results

During monitoring, both child defendantsand child witnessesvictims could exercisetheir right of
defence. Mne of the child has beeprevented from exercising this right, includirg in thosecases when
no mandatory defender was appointed (witnesses/victims).Although the lawyers involved in the
proceedings, in accordance witdomesticlaw, were specialized in juvenile justice, it was clear that the
gualifications of some of them did not meet the requiremenbfnational law or international standards.
In addition, there were two cases when two lawyersvith no specialiation in juvenile justice
participated in the hearing. Such deficiencieendangerthe effective exercise of the right of defenge
which harmsthe interests of children involved incourt proceedings Detailed information and specific
examples on this issueill be providedin the specializationchapterbelow.

Involvement of legalprocedural representative
U International standards

According to international standards, the proceduia questioningof an accused/convicted child must
be attended by a parent or other legglardian With regard to child victims, international standards
saythat a child shall not be required to testify in the justice process without the presence of his or her
parents or guardian, excephithe following circumstances:te parents or the guardian are the alleged

19 1bid. Article 15 (1).

20bid. Article 23.

21 bid. Article 30.

22|bid. Article 15.

28 General CommeniNo. 10, UN Committee on the Rights of the Child, aragraph53.

12



perpetrators of the offence committed against the chdl the court deems it not to be in the best interest
of the child to be accompanied by his or her parents or guardeén.

U Domestic legislation

According to domesticlegislation, any proceedingrelated to children must be attended by the child's
legal representativé® Legislation also provides for the participation cd procedural representative
(representative ofguardianshipand custodianshipauthority) in the proceedings, in cases where, for
various reasons, thinvolvement of a legal representative is not possilie particular, the guardianship
and custodianship authority, on the basis of aequestof the investigator, prosecutor, or judgeshall
appoint its employee or other trusted person as a procedusginesentative, if:

f

= =4 -4 A

It

participation of a legal representative is impossible withem hour after the juvenile is brought
to the law enforcement body;

the juvenile does not livetogether with his/her legal representative and/or refuses to contact
his/her legalrepresentative or refuses the participation of the latter the proceedings

the legal representative acts against the best interestthefchild;

the child is a victim or awitnessof the crime committed bythe legal representative;

the legalrepresentativeis chargedwith the commissionof the samecrime;

the legalrepresentativeis unavailablez®

i s inadmissible to all ow perdorg who &sallegddlydbukiGesor | e g a |

whose impartiality is questionablebecause of the nature ofiis/her relationship with the abusive
member of the family, orif there is other kind of conflict of interest. Another trusted person shall be
appointed as a procedural representative, taking into accouhné child's opinion. The procedural
representative is authorized to:

1

express his/her opinion on the needs of thehild to an official representing the body
administering theproceedings

getin touchwith t h e ccloseleldties,lawyer or friends;

inform the child about healthcare psychological or social services, and available means of
receiving these services;

provide information to the child about his/her procedural status, the importance, duration and
form of giving a testimony and theules ofquestioning

inform the child aboutthe time and placeof the hearing, as well as
other proceduresand availablemeasure®f defence;

24 UNODC/UNICEF (2009Model Law, Article 20 (5.)
25 Juvenile Justice Code, ArticlB2 (9).
26 |bid. Article 50 (1).

13



1 provide information to the child about the procedureof appealing against the pradural
decision delivered against him/her;
9 carry out other actionsto assisthe child.2”

At any stageof proceedingsthe legalrepresentativeof the child withess/victim shallbe entitled to:

1 beinformed aboutthe essence ofhargeshrought againstthe child;

1 be informed about the relationship between thehild witness and the defendant; upon
request, he/she may obtain information about ptteial restrictions imposed on the
defendant, and about the release of the accuaeahvicted person from a detention or prison
facility, unless this poss a real danger to the accusedhvicted persort®

The judge is authorized to prohibit the legal representative thie juvenile witness from attending the
proceedings only if the best interds of thechild require so.

With regard to the involvement ofalegal representativeglomesticlegislation is in full compliance with
international standards. Deficiencies in ik regard can bedentified in practice, which are mainly
related to the involvement of legal representativain the court hearings

U Monitoring results

Legal or procedural representatives of both tliefendantsand witnesgvictim swere alwayspresent
at the hearingsduring monitoring. They in most casesvere sitting on the seats intendedor attendees
and not directly next to children. Therefore, their involvementin the hearingwasin fact not ensured.

When making any decisiorduring a hearing, the child shall have the opportunity toconsult not aly

the lawyer, but alsothe legal/procedural representative, as required by international standards and
domesticlaw. However, the practice shows thatchildren do not have the opportunity to talk totheir
legal/procedural representativeimmediately, if they or their representatives seahe needfor it. This
practice is, in fact, inconsistent with the legislative requirement of active involvement of a
legal/procedural representativan the court hearing

Interpreter 6 s servi ce
i International standards

According to international standardsthe child shall have the free assistance of an interpreter if he/she
cannot understand or speak the language usdthe interpreter must benecessarilypresentduring
guestioning including in the policestationandin the court2®

271bid. Article 50.
28 |bid. Article 23.
29 United Nations Convention on the Rights of the Child, Articld0 (2))(VI)/Directive 2012/29/EU, Article 15 (2).

14



U Domesticlegislation

Under domesticlaw, at any stage of criminal proceedings, children, regardless of their status, have the
right to receive the service of an interpreter free of charg&ln this regard,national legislation is partly

in line with international standards. Legislation preides for the involvement of an interpreter,
although no systenhas been establishet control the interpreterd specializationor quality.

U Monitoring results

It is an integral part othe child-friendly environment to inform children and ensuetheir participation
in the proceedingsAccordingly, children or their legal representativesvho do not know the language
of the proceedingsmust be provided withinterpretation. In relation to children, it is the duty of the
interpreter to not only interpret the text, but alsoto provide children with information in a form
understandable to them and in a language ththey can speak

The need for interpretation had been identified five times during monitoring. In four ca®s,
interpretation wasprovidedfor the legal representative and in one casr the child victim. However,
even thesdew casesnade it clearthat interpreterssometimedranslated quickly or very briefly, which
raised doubts relating to their qualifications, conscientiousnesand diligence In this regard, it is
important to establish a mechanism favaluatinginterpretersispecialization and qualificatiog which

may address these risks.

Involvement of specializegprofessionals
U International standards

International standards calbn the states t@stablish a separate juvenile justice system amdtaff these
systemswith qualified specialists. International instruments emphasize the interdisciplinary nature of
the juvenile justice system and recommend special traingigr all groups involved in this process
(prosecutors, judges, lawyers, eté?).

The UN Committee on theRights of the Child emphasizethat a key condition for a proper and

effective implementation of these rights or guarantees is the quality of persons involved in the
administration of juvenile justice The training of professionals should take place inyst&matic and
ongoing manner. These professionals should be wel
the adolescentés physical, psychol ogical, ment al
needs of the most vulnerable childrersuch as children with disabilities, displaced children, street

children, refugee and asylurseeking children, and children belonging to racial, ethnic, religious,

linguistic or other minorities. The Committee alsonentions separately that since girls inhe juvenile

justice system may be easily overlooked because they represent only a small group, special attention

30 Juvenile Justice Coddrticle 15.
3t Ursina Weidkuhn, Juvenile Justicean@h i | dr enés Ri ght s

15



must be paid to the particular needs of the girl child, e.g. in relation to prior abuse and special health
needs®

In addition, according to international standards, relevant bodies shall ensure that pleesonnelhave
an adequate knowledge of sexual exploitation and sexual abuse of children, of the means to identify
and reportthem.s?

U Domesticlegislation

Domestic law addresseshe issue of specialization gbersons administeringuvenile justice. Under
domestic law, the juvenile justice proceedingsshall be conducted only by persons specialized in
juvenile justice3* In addition to various professionals pges3® prosecutor3 investigator3” police
officer,3® lawyer3® social worker, mediator, probation officer, withess and victim coordinator,
penitentiary system staff), the psychologistsinvolved in the proceedings are also required to have
relevant specializatiorf!

Under domesticlaw, the Government of Georgia, the High Council of Justice (with respect to judges)
and the Georgian Bar Association (with respect to lawyers) have beasked with approving the
specialization standaré Relevart training system has been developddr judges and lawyer®y the
abovementioned agencies.Resolution No 668 of e Government of Georgia specifieshe
specialization standard for other subjects involved in the juvenibasesand the agencies responsible
for retraining, in particular:

1 The Professional Development and Career Managem@manter of the Prosecutor's Office of
Georgiashall rerain investigators and prosecutois the systemof the Prosecutor's Office, who
areinvolved in juvenile justice;

1 The Academy of the Ministry of Internal Affairs of Georgiahallretrain investigators and police
officers involved in juvenile justice;

1 The Penitentiary and Probation Training Centeshall retrain investigators of thesystem of the
Mini stry of Corrections of Georgi&® as well associal workers, probation officers, staibf

32 General Comment No. 10, UN Committee on thRights of the Child, paragraph 40; 97United Nations Standard Minimum
Rulesfor the Administration of Juvenile Justicéthe BeijingRule9, Rule22.1.
33 Lanzarote Convention, Aticle 5, 31 (1c) /ECOSOC/RES/2005/20r#cle 40.
34 Juvenile Justic&€ode, Article 21 (1).

35 |bid. Article 17.

36 |bid. Article 18.

37 |bid. Article .18.

38 |bid. Article .19

39 |bid. Article .20.

40 |bid. Article 21.

41 |bid. Article 21.

42 |bid. Article 101.

43 Now the Ministry of Justice.
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juvenile rehabilitation institutions and penitentiary establishments who are involved in
juvenile justice;

1 The Training Center of Justicef Georgiashall rerain mediators and social workers of the
crime prevention center, who are involved in juvenile justic&

However, although the Juvenile Justice Code directly provides for tiegjuirementof specialiation for
psychologists and social workers (procedural representatives) involved in juvenile justiceagency
has yet beendesignatedto retrain psydologistssocial workers. Thereforedomestic legislation is
partially in line with international standardsin thi s direction

U Monitoring results

When evaluating thequalificationsof personsnvolved in the proceedingsit is important tounderline

two things: first, the quality of specializatiorrequired by law(whether he/she hasakenformal training

and received acertificate) andsecond the practical skillsof the partiesinvolved in the proceedings
which drew our attention during monitoring. We evaluated 10 judges, 19 prosecutors, 38 lawyers (10
private, 28 representing the Legal idh Service (free of charge), 5 procedural representatives, 2
psychologists.

In general, it can be said that the monitoring results do not allous to evaluatethe qualifications of
the abovepersonsabsolutelypositively or absolutelynegatively. Therewere cases, whetthey showed
relevant knowledge and their decisionwere focused on the best interests of the child, although there
were oppositecasess well when thesepersonddid not act in the best interests of the child.

Judges

All the judges invdved in the monitoring processwere specialized in juvenile justice, in accordance
with the rules established by law. However, the judgefioweddifferent skills in the implementation
of child-centered justice.

We sawsomevery goodcaseswhen judgesacted in the best interests of the child-or examplegduring
one of the hearings when the application of a measure of restrairfpre-trial detention) was being
considered the prosecutor requested that the child be remanded in custody due to the following
circumstances the personis chargedwith a particularly serious crime; there is a danger of committing
a new crime and influencing witnesses)o new factual circumstancebfave beenidentified, which
could haveserval as the basis fochangng the measure of restraint.

The judge's position wa as follows:/i / n g e n grouadsfor the &pplication of the measure of
restraint is the grounds set forth in the Criminal Procedure Code, suchaéiscondingcommissionof a
new crime or continuation of criminal activity, and the danger ofinfluencing a witness. When

44 Decree No.668of the Government of GeorgiaArticle 3.
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evaluatingthese threatsthe court never asseg- that the juvenile will inevitably commit a new crime,
or influence awitness, orabscond This isevaluated according tahe standard of assumption. Theourt
considers that tleremay be similar riskswhen applying any other measure of restraintlowever, when
the court is considering theuseof the strictest measure of restrairif order to ensure that the accused
behaves appropriately before the final verdict is reached and thealsof the measure of restrainare
achieved, it is important toconsiderwhether these goals can be achieved with less severe measure of
restraint. ... As for the identification of new circumstances, the aurt cannot agreewith the above
position of the prosecution, as the Juvenile Justice Code doesinobnditionally require the existence
of new substantial circumstances whaeviewing the useof the measure of restraint. Insteadhe court
shall re-assesthe necessityor the use of detention as a measure of restraamd thereality each time
after the defendant was detained, the measure of gréal detention was applied, revisedr upheldé
As for the threatof influencing awitness, the carrt considersthat this threat always existsheoretically
and in case of very strong desire, there is an opportunity to influentfee persons involved inthe
proceedingswith the help of other people even when the juvenile is in the penitentiamgstablishment
And as for the danger ofabsconding swch a danger, of coursegexists theoretically. But the
circumstances indicated by the defesc according to which, the juvenile wadirst questioned as a
witness and then was arrested, somewhadutralizet h e s e ¢ i r indhvesmentoned ase, the
judgeoverturnedthe pre-trial detention and orderedbail of GEL5,000.

This case is a good example of what a chittendly approachmeansand how the norms should be
interpreted. Unfortunately, in other cases, whenonsideringthe necessityof the measure of estraint

I pre-trial detention, the reasoning of other judges was completely differeribrmal (e.g. no new
circumstances have been identified; there is an "abstract" threat that the accused may influence
witnesses ombscond etc.).

During monitoring, there was also a case whenthe partieswere askeaby the judge to deliverbrief
introductory speechesas thehearing began late and anotherearing was scheduled for 12:00 his
attitude cannot be considered a decisian the best interests othe child.

There were cass, when the judge did not proactively involve the child in the trial (see details in the
following chapters: Right of the child to participate andto be heard" and Questioning of children in
the court").

Prosecutors
All the prosecutorsevaluatedduring monitoring were specialized in juvenile justice, in accordance
with the rules established by law. As for their practical skillglifferent tendencieswere identified.

In some cases, prosecutors acted in the best interestthe child, but there were cases whetheir
decisions were not based on that principle. For example, in one of the cases, in ordgrstdy the
measure of restraintdetention), the prosecutorreferred to the previous conviction of the accused
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juvenile, which had already beerspent. The essence of thepentconviction is that the conviction
should no longer be taken into account when making a decision. When convictiospent the person
is considered to have no conviction and decisions must be madth the above in mind. In this
particular case, the prosecutor's motion did nobmply with the principles set out in internationalor
domesticlaw.

In addition, there was a casevhen the prosecutor, in response to the motion dghe lawyer, which

concerned thereturn of acasefrom the courtto the prosecutor forthe purpose ofdiverson, madethe

following explanatiorsagainstt h e d elé vagvayssaidandd will say it again thatunfortunately,

the property crimes have becomevery frequent and the Juvenile Justice Codeascontributed to this,

as itserved asnstigator of these crime$. Such an assessment by the pros
kind of evidence (there is no study on this issue) and it generally contradicts the general idea of the
Juvenile Justice Cod&ccording to which,the possibility of apfying diversion shall be considered in

the first place*: It is also noteworthy that when substantiatingmotion, there was only one case, when

the prosecutorreferredto international standards, which further raises questions in this regard.

Describingthese specific casésnot aimed at generaliing this problem, although individual cases are
enough to identify negative signals. Howeverjt should be notedthere were also cases when
prosecutors acted in the best interests of the child when making &id®n, showed appropriate skills
and satisfactory quality of specialization.

Lawyers

The majority of monitored lawyers(10 private, 28epresentingthe Legal Aid Servicgwere specialized
in juvenile justice, in accordance with the rules established bywaHowever, at least two (private)
lawyerswith no specialiation in juvenile justice took part in thecourt proceedings.

With regard to the practical skills of lawyersyariedtendencieswvere identified. In some cases, lawyers
showedknowledgeof general standards gdrotection of childrend s  rdurigghcoust proceedingsbut
there werecaseswhen their practical skills did not meet the requirementsf domesticlaw.

There wasacase, wherthe motion of the lawyer (of the Legal Aid Servicgconcerning thereturn of a
case to the prosecutor fahe purposeof diversion was very well substantiatedlhe lawyer talked in
detail aboutthe positivecharacteristicsof the child, which were describedn the individual assessment
report. The motion also referred to international standards'lé vcieed the Convention on the Rights
of the Child and the Beijing Rulesin the motion. I'm sure that the court is familiar with these
documents To put it briefly, all these international documents, like Georgian legislatiorgive
preference tathe termination of criminal prosecution andthe use of alternativeneasures”. In addition,
the motion referred to the researcles in the field ofcriminology, which made the motion evermore

45 Juvenile Justice Codérticle 38 (1,2).
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substantiated- "The motion refersto the study authored by Professor Mris Shalikashvili, who talks

about thejuvenile criminality and says that irthe criminological literature, the offencecommitted by

a juvenile is believed to result in theleast economic loss anddanger The aboveis a normal
phenomenon, spreadn all segments of society and characterized by epigodature. 6 The judge
granted the lawyer's motion and returned the case toe prosecutor fordiversion. This example shows

a fairly high qualificationsand skills ofthe lawyer, which is welcome.

In another case, the position of the defelecwas weak and less informative. The lawyer demanded
lighter measureinstead ofcustody, such asonditional sentence. The lawyeprovided a rather strange
justification relating to the juvenile's interest in firearms and cold stedhdicated in the individual
assessment reporti £ v e rigfand & firearms. When Giorgi reachedull age ands able toofficially
registera gunin his name he will have it at home, he will look at it anathen put it back and he will
thus satisfy his needs. The prosecuteayhat the offencels violent, but the law does not prohibit the
use ofconditional sentence for less serious seriousoffences Neither the family conditions norhis
pastdescribedn the individual assessmemeport give us groundso necessarilyplacehim in custody. o

We also identified amotion of the lawyer that was,in fact, unjustified and was formulated as follows:
"Sincel O neadlthej u v esnnbividead assessmemeport, | believethat the juvenile defendant xis
subject to resocialization and rehabilitabn, rather than punishment.Consequently, | ask theourt to
apply the measure offiversion under Article 59 of the Juvenile Justice Coddr this case, the defere
failed to providearguments grounds(if such exised) for the motion.

Like prosecutorsthere wasonly one case, wherhe lawyer referred tointernational standardsvhen
justifying the motion (example was provided above), which further raises questions about
gualifications.No significant differences have beenobservedbetweenthe skills of privatelawyersand
Legal Aid Servicelawyers However, there were two cases, whema private lawyer with no
specialiation in juvenile justice participated in thenearing

Procedural representativesgychologists

With regard to the specialization of procedural representatives (social workefsguardianship and
custodanshipauthority) and psychologists, one of the main challengesgap in legislation. Although
their specialization is mandatory under the Juvenile Justice Code agency responsible faretraining
these individualshas beerdesignated Therefore, it is unclear how jdgesshall assess the specialization
of these individualswhen there is no agency thatvould retrain these individuals and issue appropriate
certificates.

As for the practical skills of thespersons their involvement in the hearingswas not ensured (sethe
chapter on the involvement of legal/procedural representatsjedue to which, we could not assess
their skills.

As for psychologists, therevere only 2 casesluring monitoring, when a psychologist participated in
the questioningof the child, which did not allow usto assess this issue in depth.

20



One of the reasons for th abovemay be thefact that domestidegislationprovidesfor the participation

of a psychologistin the procedural actionquite generaly. In particular, the Juvenile Justice Code
stipulatesthat participation of a psychologisshall beensured inthe court proceedingsat the initiative

of the judge to protect the best interests of the childlrhe role ofthe psychologist is also defined"The
psychologistshall assess the needs of the juvenile and provide psychological support during the
proceedings 6

The general norms in the legislatiorelating to the involvement of a psychologist mainly comply with
international standards. Howevertiis unclear whatis meant inthe assessent ofthec h i heddsasd
psychological supportThe role ofa psychologist in this process is h@pecified In addition, the law
does not specifyn what case thgudge should make a decisioon the involvement of a psychologist.
This represents a fairly largaliscretionary authority, which createsa risk of developing varied
practices¥

The above factors may be one of the reasafisvhy the number of psychologists attending thieearings
was quitelow during monitoring. However, despite the rather low involvement of psychologists, it is
interesting to discusghosefew cases, wherthey were involved. In one of the cases, the psychologist
was actively involved in thequestioningof the juvenile victim. For example/Even at the introductory
stage, when the judge tried to talk to the child about something pleasant anentioned gifts, asked
her aboutwhat sheliked and whatshewas happy about, the psychologiehgagedn the conversation
and saldthat the child loved to put on makeup. The child agreedwith the psychologist During the
hearing, the child requested thathe testimony givenby her to the investigatorberead. The prosecutor
askedher about how X touched her with his penis and other actions. The prosecutor repeateiie
questiontwice. After the prosecutorasked the same question for tfeecond time, the childyot a little
irritated or annoyed andsaldthat she did notknow. When she was asked for the first time, she recalled
the incident and saidthat X touched the back and front sides of her boawith his penis When the
prosecutorasked again theamequestion the child saidthat she did not know. After that,the child
requestedhe prosecutorto read hertestimony. The judgeaddressedhe proceduralrepresentative and
the lawyer. They agreed, sice thechild wanted It... the judgewashesitaing, becausef not wanting

to make it public. The psychologist activelgngagedn the conversation and said that the child had
already desabed the incident and it was nohecessary to read the testimony. The judge agreed with
the above During the hearing the psychologist made remarks or in some cases helped the child
understand. In addition, when the child saithat shewantedto go to the bathroom and asked for water,
the psychologié showed care for heft.

Although the law does not specify what rol¢he psychologist should play in the&ourt proceedingsor
how decisions should be made about his or her involvement, this one eglashows the positive role

46 |bid. Article 23.
47 Available at <https://www.rivg.ge/media/1001537/2020/01/20/4811c6652cd87c83c6ac059fca3697b5.pdf
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of the psychologist in trying to protect the child against various risks. Therefore, it is important to take
steps to regulate the inMeement of psychologists irtourt proceedings.

Administration of speedyjustice
U International standards

International standard$ require that an ndividual accusedof having infringed the penal lawbe
brought to justice within a "reasonable" period of time and that delay be avoided. The main principle
of juvenile justice isto avoid delays inthe hearing ofacase.

Generally, there is no standard definition of whatan be regarded asdelay, although it isestablished

that a fAreasonabl ed del ay iimrelatienltosatiuitsoln additon, thig i | dr en
issue is directly related to an important principlesuch as the chil@ sght to development?® The

harmonious development othe child implies his/her ability to enjoy all the rights enshrined inthe

Convention (education, vocational training, physical development, etcProtracted procedures,

regardless of whether a child is deprived bfs/her liberty or not, significantly hinders the exercise of

these rights.

i Domesticlegislation

Under domesticlaw, the cases ofuvenile mustbe heard withoutany unjustified delay The court is
obliged tohearthe case of guvenile in conflict with the law as a priority 5°

Legislation sets different deadlines for investigating and hearitige casesnvolving juveniles. The
juvenile may be charged for a single crime for a period of no longer than six mortl$ore the pre

trial hearing, unless he/she is charged for anotheiirae before this period expires. The hearing tfe

j uv e rcasé ia the court of appeal shall be held within two weeks after the appeal as declared
admissible. The court of appeal shall delivejudgmentin an oral hearing within one month after the
appeal is declared admissible. The court of cassation shall deliver the fjnpdgment within three
months after the appeal is declared admissible

U Monitoring results

Despite the fact thaunder domestic law, theime frame seffor the hearing ofcasesnvolving juveniles
differs from the time frameof the hearingof cases of adulfst does not mean thathe term should be

48 Convention on the Rights of the Child, Article40(2)(b) (I1l)./ General @mment No. 10, UN Committee on the Rights of
the Child, paragraphssl, 52, 83.International Covenant on Civil and PoliticaRights, Article 14(3)(). /United Nations
Standard Minimum Ruledor the Administration of Juvenile Justicgthe BeijingRuleg, Rule 20.1./Vienna guidelines,
paragraph23.

49 Convention on the Rights of the Child, Articles.

50 Juvenile Justice Code, Article 11

51 |bid. Article 55.
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usedmaximally. The body conducting the procedingsmust ensure that the casis heardwithout any
delay andthat the termis not maximally usedif the caseandthe workload allow it.

We have identifiedtwo types of delays irthe proceedingspostponementof the hearing and late start
of the hearing.

Our monitors arrived atthe courtsto attendhearings94times, but they were able to attendhe hearings
only in 490f these case$n more than 50% of casethe hearingwaspostponedParticular shortcomings
were identified in this regardin the Kutaisi City Court, whereour monitor was able to attend only 4
hearings while in 15 caseshearings were postponed?ostporment of hearings was frequent inhe
Thilisi City Court as well(35). One ofthe cass waspostponed 5 timesNone of the hearing has been
postponedn the Rustavi City Court. As fotthe late start, hearingsstarted latein more than 90% of cases
(10, 15, 30 or 40 minutes late).

The reasons for the postponemerr late startof the hearingswere different and were not directly
related only to the court. Amongthe reasonswere - the judge waspresiding overanother case;
courtroomswere overcrowded the prosecutor, lawyer, procedural/legal representatidel not arrive or
arrived late Given all this, it is important to address the shortcomingsglating to the commonproblem
of the overloadof courts qualifications of persons involved in the ppceedings, assessmemf their
performance etc.

Individual assessment reports
International standards

With regard to both accused andictim children, international standardsay thatindividual assessment
of children should be anintegral part of criminal proceedings? Individual assessment shall be carried
out at the earliest appropriate stage of the proceedifyndividual assessment should be carried out
with the closeinvolvement of the child and his/her views should be reflected in the repcft.The
purpose of assessment of the chilittim is to protect him'her from secondary and repeat victimation
and to plan appropriate measure®

Individual assessment shall take into accouhe personalcharacteristics of the victim (such as ageex
gender identity, ethnicity, race, religion, sexual orientation, disability, citizenship, communication
difficulties, attitude towardsthe abuser anchistory of violence),the type or nature of thecrime (such
as, violence cased by hatred, violence causeby discrimination, sexual violencegtc).5¢

52 Directive 2016/800/E{ Directive 2012/29/EU.

53 Directive 2016/800/EUArticle 7(5,6);Directive 2012/29/EUArticle 22.
54 Directive 2016/800/EUArticle 7(7); Directive 2012/29/EUArticle 22(6).
55 Directive 2012/29/EUArticle 22(1,4).

56 Directive 2012/29/EUArticle 22(2).
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Domesticlegislation

Domesticlegislation definesthe rules and procedursof preparingan individual assessment repoifor
specific cases. Such reports are made only in relation to children in conflict with the law:

when considering the measure afiversion;
when determining a sentene;

when individually planning acustodialsentence;
when executing anon-custodial sentence;

= =4 4 —a -

when consideringa paroleapplication

By the decision of the prosecutor, an individual assessment report may also be prepared and considered
at the stage of making a decision on the exercise of other discretionary powers, provided that the course
and time limits of the criminal proceedings make it possible. The report shall be prepared by the
National Probation Agency (when considering the measure of diversion; determining a sentence;
executing a norcustodial sentence) and the Special Penitentiary Seevigvhen individually planning

a custodial sentence; when consideringoaroleapplication).

In the course of individual assessment, the relevant bodshall take into accountthe level of
development of the juvenilehis/her living, upbringing and development conditions, education, health
condition, family situation and other circumstances thatelp asseskis/her character and behavioand
identify his/her needs>’

Domesticlegislation in this area fully complies with international standards andakes it possile to
preparesuch reports at various stages of criminal proceedings.

Monitoring results

Individual assessmenteports areof great importance in terms of obtaining adiibonal information
aboutjuveniles The purposeof the report is toprovide information to the judgeaboutthe child's bio
psychosocial portrait andenable him/her to correctly determine the size angpe of the penalty. The
report is just areferenceand not evidence Such reports may be submitted to the court for other
purposesas well(e.g. for diversion).

The court practice shows that individuahssessmereports are not usually reviewed in detailduring
hearings Although the aboveis not prohibited by law, no such a caseould be identified by our
monitors. Practice shows thathe partiesreceiveindividual assessmengports in advanceso that they
canreadthem before the hearing In the course ofmonitoring, only 3 casesvere identified, when the
parties discussd the content of individual repors during hearings The reason foithe aboveis that

57 |bid. Article 27.
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such reportsare usually preparedat the stage ofletermining a penalty during the consideratiorof a
case on its meritswhile our monitors were notable to attenda lot of suchhearings

However, it should be noted that we identifiedwo caseswhen lawyers actively used the content of
individual assessment repato substantiate th& motions. In particular, one of the lawyersaidi | t | s
indicated onpage 12 of thendividual assessmeneport that the juvenile expressea liking towards a

social worker during interview andis ready to enroll in any progranme needed for diversion. With

regard to the report, it should be noted thatitigbsolutelyp osi t i ve. Let b6s sX@Gsgt wit
placeof residence: the social workecheckedthe placeof residenceand sawthat the sanitary-hygienic

norms were observed everything wasin order. Family members are not in conflict with the law, do

not consume harmful substances for healtare not addicted to gamblingX has never been a viat of
parental abuse or neglecK has strong supporfrom his relatives and neighbors. The repo#dlsosays

that the child hasalwaysbeenhopeful for their support. Parents have a daily relationship with their

child, control his daily routine andwith regard to the incident in question, theypoint out that there

had never been such ancident earlier andthat they try to teachtheir child the norms acceptd in the
society, at the same time, theghow care and attention antty to solve problems togethefThe parents
negativelyevaluateGiorgi's actions, rule out a reurrence of suchanaction in the future, and assess the
offenceas a mistakeaused byinexperience.The parents say theyareable to better monitor their child

in the future andto prevent therecurrenceofanywr ongdoi ng. 0

There was also r@other case,when the content of the individual assessmenteport was used for
justification, in particular-A T h e | nabsessmempartiwas positive, no problems were identified
in terms of establishing positive communicationTo make it clearer according to tre individual
assessment report, the place where X lives is astorey private hous, wherehe livestogetherwith
his mother, father and older sister. The house is newly renovated aaglipped with all necessary
appliancesand furniture. The teenager hakis own bedroom and personal computer. The family is
engaged in small business and grows herbs. As for the actiwitié X, he is a football playeHe plays
football so well that hehad been goindo X school, but his family had tdoring him backto Kutaisi due
to financial problems Currently he plays in Xteam The teenager notes that he likes football very much
and has a desire to achieve great success indhisction. As for the social network, ihas been revealed
that he also has a caring family, which suppotgm."

In addition to these casest one of thehearings the deferce justmade a reference tthe content ofan
individual assessment report, namelgy saying- "The individual assessmeméport refers tothe mental
retardation of the defendant due to which, it was impossible to getomplete information from the
child."

The caseslescribedabove do notmake it possibldo assess the quality of individual assessment reports
andin generalthe practice oftheir application. However, based on these examples, the fact that such
reports arepreparedand actively used in practice can lm®valuatedpositively.
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Protection of confidentiality
U International standards

According to international standards, childen shall have their privacy fully respected at all stages of

the proceedingsThe UN Convention on the Rights of the Childeinforcesthe above® The Committee

on the Rights of the Child@ statesthatdl | st ages of the proceedingso in
with law enforcement up until the release fronsupervision, custody or deprivation of liberty

The purpose otthe aboveis to avoidharm caused by undue publicity of the caskadmissibility of
publicity is important to protect the identity and privacy of the child victim or witness and appropriate
measures should be taken for this purpose, for examples hearing should ke closedwhen a child
testifiess In addition, it is advisable that the victim of sexual abuse or sexual exploitation be heard in
the courtroom without being preseng! States should protect the privacy of children, who are victims
of sexual abuse or sexual explditan, their identity and reputation, and should take steps to prevent
the disclosure of any information that may make it easier to identify thefh.

i Domesticlegislation

Domesticlegislation emphasizes the importance of protectitigec hi | d 6 s p €helegslaton dat a.
sayst h ahe prifiacy of juvenilesshall beensured atall stage of the juvenile justice proeduredThe

legislation alsosaysthat "the personal data ojuveniles may not be disclosed or published, except as

referred to inthe Law of Georgia on Personal Data Protecti¢t

For the very purpose of complying with this principle, the Juvenile Justice Cadeludes anorm on
closed hearings -"Cases ofjuveniles in conflict with the law shall be reviewed in closed court
hearings,%* while the cloaure of hearings of child victims and witnesses is the discretionary (not
mandatory)power of the court, which isappliedby the courton the basis of the motion o& prosecutor
or alawyer .55

In this regard,domesticlegislation is fully in line with international standards.Shortcomings can be
mainly identified in practice, whicharediscussedn the monitoring resultsbelow.

U Monitoring results

58 Convention on the Rights of the ChildArticle 40, paragraph?.

59 General CommentNo. 10, UN Committee on the Rights of the Child, aragraph64.

60 ECOSOC/RES/2005/28rticle 12 and 20/Directive 2012/20/EU Article 23 (3).

61 Lanzarote Convention, 36 (2)Material from the textbook- International and European Legislative Framework for Children
in Conflict with the Law, Defencefor Children, Public Health Foundation).

62 | anzarote Convention, 36 (1,

63 |bid. Article 13

64 1bid. Article 29 (1).

65 |bid. Article 24 (c).
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Our monitoring made it clearthat the violation of privacy of children involved in the court proceedings
is mostly related to faulty infrastructure. The Thilisi, Rustavi and Kutaisi CityCourts do not have
separate entrancesr waiting rooms for child defendants withessgvictims. All persons (parties,
attendees, etc.)use the common entrance andcommon waiting area, which makes it easy to
communicate with children and identify them.The juveniles under detention pending trialare the
only exception Theyusea separate entrance, which is designgdnerallyfor the detaineegseedetails
below, in the chapter on childfriendly environment (infrastructure)).

Display boardsare installed in the common waiting areasf the courts,which provide information
about the progress of hearingand the parties involved inthem. The display boardsdo not show
information about the accusedjis/herfirst or lastname. As a rulethey only provide information about
the time of the hearing, the name of the judgesteriskg*****) and also the number of the courtroom.
However, it should be noted thathe useof asteriskanstead of thefirst or last name of the acused
makes it clear that thénearinginvolvesajuvenile and any stakeholdecanlook through the transparent
glassof the courtroom door and seethe juvenile in the hall (see details below)There should be
additional protection mechanisms in this regard.

It should also be noted that althoughearingsare held behind closed doors ithe Kutaisi City Court
and children are notidentified on the display boardsthe court officer publicly announced the names
of the juvenile defendants in several cases (whiaslaswitnessed byour monitors), for the purpose of
ensuring their timely arrival at the courtroom. This fact clearly indicates that some of tbeurt officers
either are not nformed or are not properly informed thathildren involved in the proceedings should
not be identified. They acted according tacommon practice, which shows no different approacho
children.

Right of the child to participate andto be heard
U International standards

The language used ithe court proceedingss difficult to understandfor ordinary citizens, especially
for children. In addition, sometimegprofessionals are not trained in juvenile justice or are too familiar
with representativesf the law enforcement systemand are not childfriendly, which may serve aa
psychological constrainbn free expression of opinion. Therefore, it is important to provide children
with information about their rights and responsibilities in dorm and languagethat they understand.

According to the Convention on the Rights of the Childhe child has the right to express his/her views

freely in all matters affecting him/heré¢ In this regard, due attention should be paid to Hiser age and

maturity. Article 40 of the UN Convention on the Rights of the Child also reflecsn important

principle, according to which, an i nt eginthdpropeadingss of t he
the right to decide when to expreskhis/her opinion and in what form. Therefore, it is importantto

66 Convention on the Rights of the Child, Article 12, 13.
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ensurethat the child's right to be heard is clearlprovidedin the legislation. However, it is not enough

for Statesto simply write in the legislation that childen havethe right to be heard withinthe juvenile
justice systemStatesmust also ensure that children are able to express thegws "freely” in situations
that affect them. This means that children should be able to express themselves without any violence,
pressure, influence or restrain

Children shall be informed promptly and directly of the charges againgtem, through their
parents/legal guardiam®” They shall also be provided with informationabout their rights and the
general course of legg@roceduresin addition, international standards separately define the obligation
of providing relevant information to child victimsand withessa.%®

U Domesticlegislation

The Juvenile Justice Code emphasizesiamportant principle, such as the right to be heard and to
participate - fiThe juvenile in conflict with the law has the right to participate in theproceedings
directly and/or through a legal representative. e child also has the right to be heard and Higer
opinions be taken into accountin accordancewith his/her age and level of developmefit.In order to
facilitate the participation ofthe juvenile in the hearing of a case, the coushall.

1 ensure that the case igonsideredaccording to thej u v e nabilityedd perception and
understanding;

I announce breaks between hearings at reasonable intervals, taking into account the age, health,
and development of thguvenile and other circumstances

At any stage of criminal proceedigs,children enjoy the following rights: to receive information in a
form appropriatefor their development; tobe provided withinterpretation free of charge if necessary;
to be accompanied by a legal representative or procedural representativbgtgrovided with consular
assistanc&

With regard to the admissibility of the admission of guilt by children, laweadsthat "when considering
the admissibility of the admission of guilby the juvenile, the court shall take into account, together
with other relevant circumstances, the ability of th@venile to perceive and understand, the length of
guestioning and the fear of uncertainty or possible detentidfit

67 Convention on the Rights of the ChildArticle 40(2)p)(I1).

68 ECOSOC/RES/2005/28xticle 20.Directive 2012/29/EUArticle 3 (2).
69 Juvenile Justice Coddrticle 10 (1).

701bid. Article 15.

71 1bid. Article 57.
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In this regard, the legislation is fully in line with international standardsshortcomingscanbe mainly
identified in practice, whicharediscussedn the monitoring resultsbelow.

U Monitoring results

During the course oimonitoring, the children participating in the court proceedingsin most cases, had
the opportunity to express theiviewsdirectly, without legal representative/lawyers. In this regard,we
identified the active and positive role of somef the judges interms of trying to involve children in
discussion, which is really welcomek-or example, there werdnearings where children could freely
express theiviewsandbe personallyheard Moreover, their involvement wadacilitated by the judges.

For example /Defendant X asked the judge about diversion, in particular, whether diversion could be
usedduring the first commission of an offence by juvenile. The judge provided detailed information
aboutthe use ofdiversionin relation to children. He also clarified thathe child was notrestrictedfrom
applying to court for diversion. "

However, there were cases (about 25%When judges did not ask thejuveniles immediatelywhether
they agreed with the position of the lawyepr whether they had arything to add

Children were not restricted fromexpressg their opinions, although the above was noproactively
offeredto them by the judge.

As already mentioned, it is importanfor the judgenot to be passivebut to play an active role in the
proceedings involvingchildren, whenin generalthe best interests of the child require itludges should
actively try to involve childrenin the court proceedings and should natait for them to show initiation.
We may say thatjudgesare obliged to do so given that thdest interests of the childare considered a
priority .72

The monitoring showedthat children, in most casesvere informed of their rightsin an understandable

language and form, which is welcome. However, themere cases, when some judgd& not provide
information to childrenin aform or language understandable to therRor example,in one of the cases,

when informing a child of his rights, the judge spokejuite quickly and did not explainthe content of

each right. When explaining the charge the judge simply read the relevant article ofhe Code, for
example,the definition of robbery-fii . e. expl i cit sei zurmopartyforigsnot her
unlawful appropriation, which resulted in considerable damagand was committedwith a prior

agreement by a group and the judge did not explain the above in an easier languégéhe child.

There was also a casghen the judge explained the rights athe child in the followingway- /47 You have
the right to remain silent,not to incriminate yourself not to answer questionsp haveaccess ta lawyer
- It Is mandatory to have a lawyersince you are ajuvenile and your lawyers are present; legal

72 |bid. Article 4.
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representativesirealso procedurally mandatory, and if they are not present, a procedural representative
shall be appointed, but your legal representatives are present. You also have the rigbtigea motion,
make a challengefile for ap !/ e a b Obvipusly, the @bove cannot be considered a form
understandable to the child, butather a formal fulfillment of the legislative requirement.

In addition, during monitoring one of thehearings, there was a casevhen the judge read the child's
rights so quickly that even the monitor could not heapr perceive everything, which cannot be
described as aapproach orientedo the best interess of the child.

Most part of the monitoring did not coincide with the stage of theproceedings, wherchildren are
informed of their rights. However, the abovecould be evaluatedat 10 hearingsand in most cases
children were provided with information about their rights. However, judges showed different
approaches, which may be related to their qualificatiors experience.Access toinformation about

0 n e 6 sightsana casds a procedural right of all children involved in criminal proceedings. Itis clear
that formal explanation of this information ty the judge is not enough The form of provision of
information to the child is o particular importance.Therefore,we can say that thehildren, who were
formally provided with information abouttheir rights, but not in a language and form understandable
to them, could not enjoy theirprocedural right.

In conclusion,we can say thavaried practiceshave beendentified with regard tothec hi | dés r i ght
participateandto be heard This issue is related to the qualifications of judges, parties atiter persons

involved in the proceedings(seemore detailsabove in the chapter on the involvement of specialized

person3, as well aso the shortcomingsin the quality control/monitoring system in relation to all
professionalsnvolved in the process.

Child-friendly environment (infrastructure)
U International standards

According to international standards, the architectural environment maynake childen feel
uncomfortable or may even turn out to be risky for them. As defined byinternational standards,

children's right to be heard is closely linked to the environment. According to the Committee on the

Rights of the Child: ‘A child cannot be heard effectively where the environment is intimidating, hostile,

insensitive or inappropiate for her or his agg "Particular attention needs to be paid to... the design of

courtr ooms, <c¢clothing of judges and | awyé&rs, sight scr

73 General CommentNo. 12, UN Committee on the Rights of the Child, gragraph34 (Ursina Weidkuhn, December2016,
Georgig Child-Friendly Environment: Concept).
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The European Court of Human Rights had similar reasoning in the cadeT AND V v. UNITED
KINGDOM,™ where the Court held that the official, ritual environment of the Royal Court was
intimidating for children and that children could not enjoytheir right to a fair trial.

European guidelines on childriendly justice explain that the casmvolving a child should beheardnot
in an intimidating, but child-sensitive environment> where he or shecan feel safe and thereforean
speakmore freely. It is especially important: tantroduce children to the court environment and persons
involved in the proceedingsbefore the hearing begins to show respect and sensitive attitudevhen
communicating with the child; to arrangewaiting roomstailored to children; to ensure that questioning
of the child is conductedn achild-friendly room, where no one interfeesor bothershim/her; to prevent
contact betweenthe allegedoffenderandthe child victim; it is preferablethat the employees weaplain
clothes instead of uniformsfo interview children in the j u d goem, svhere there is a less formal
environment.

U Domestic legislation

Domesticlaw providesgeneral principles that may beelated to the mentionedissue.However, no
specific norms regarding the arrangement/organization of infrastructure gmevided.

Therefore, national legislation, generally complies with international standards at the level of
principles, although it is desirabl¢hat specific normsbe reflected in legislation, whichwvould allow to
regulate this issueMajor shortcomingswvere identified in this direction in practice, which are reflected
in the monitoring results.

U Monitoring results
Thilisi City Court
i Entrance

Thilisi City Court has a main entrance, which isised by bothchild witnesses/victims andaccused
children. This entance is adapted fopersonswith disabilities. In particular, the staircase has a ramp
on both sidedor wheelchair users. There is no separate entrance dhild witnesses/victims.

74 Available at <https://archive.crin.org/en/library/legatdatabaseAand-v-v-united-kingdom.html >
75> See paragraph IV 54ff and the explanatory memoranduldrgina Weidkuhn, December2016, Georgia Child-Friendly
Environment: Concept).
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*Entrance tothe Tbilisi City Court

The court also has a separate entrance faveniles under detention This entrance is locateéh the
backpart of the building. There is an adapted entrance that direcliyadsto the 12, 13" and 14 halls.
However, the menticmed entrances are usebly both juvenilesand adults There is no adapted waiting
room. The aboveentrance is not adaptedor the needs ofpersonswith disabilities, in particular, for
wheelchair users.

*Entrance to the Tbilisi City Court for juvenilesinder detention

1 Rooms fordefendantsunder detention

There are three separate roonas samesizefor juvenilesunder detention The floor of theseroomsis
made of concrete, the walls are painted white. The roaiave small windows, which cannot provide
enough natural light Therefore artificial light is usedin the rooms. The windows do not open.
Ventilation is installed in the roons. A sofalike seatis built at e of the walls, with a wooden surface
attached to it. There are footprintend inscriptions on the walls. Wonen, as well asepresentatives of
sexual minorities are placed in the same cellslowever,juvenilesare always placed separateljhere
is a toiletnext to these three rooms, which is not adapted fpersonswith disabilities. Hygienic norms
are satisfactory in the toilet. The plagavhere these three rooms are locatgid separated from the space
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where cells for adults are located. These two spaces are connected by dtkirsely, the cellsintended
for juvenilesare isolated fronthe cellsintendedfor adults. Ifadetained defendantincluding ajuvenile,
is a persorwith disabilities, who uses a whelehair, he/she has to enter théuilding through another
entrance, which is adapted,é. has aamp. This entrance is alsim the backpart of the building and is
connected to the halls. There is nany obstructive architectural barrierin the entrance.

YN ’ W
day ¢ ¢ Ny

*Temporaryplacementrooms for juvenilesunder detentionin the Tbilisi City Court
1 Waiting area

The juvenileswho are not under detention usehe central entrance of the building and there is no
special waiting room for them. They are waiting for the start of thieearingsin the common lobby,
which is usedby everyone (lawyers, prosecutors, stakeholders, citizemspresentative®f the media)
The courtprovidesa wheelchair forpersons with disabilitiesif necessaryThe detaineewho is aperson
with disabilities, is always broughto the courtexactly before thestart of the hearing sothat he/sheis
not placedin the cell.

The building hasthree separate waiting rooms for juveniteunder detention pending trial. According

to the court manager, these rooms are aliswended for women and sexual minorities. There is only
onelong chair in the room. The room has a small closedd dimmed window that slightly provides
natural light. The room also has a ventilation system. There is one individual toilet for these three
rooms, which is not adapted fopersonswith disabilities. The area leading tthese rooms is noadapted
either, as itinvolves stairsonly. However, as mentioned abovgersonswith disabilities are brought
directly to the courtroom. There is aisplay boardin the lobby, which, according to the manager,
showsthe location ofhalls. The buildinghas anelevator, which can beused if necessary.

There is a map in the lobbyhat showshow to read the halls.Safetyevacuation maps are algwovided
in the corridors. There are ro brochures/booklets tailoredo the needs othildren in the lobby.
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Waiting areas inthe Tbilisi City Court
1 Toilet

The toilets on thelstfloor of the building, which are located on the right and left sides of tHebby and

are used byany citizen in the building, are not adaptedThe only adapted toilebn the 1stfloor is located

in the newly built wing of the building intended for civil casesat the extremeend of the corridor, on

the right sideof the main entrance Accordingly, the mentioned toilet is far from somef the halls. The
toilets near thelst hall are notadapted. The building also has an elevator, which is usually used by
judges, although the court manager explained that#énbe used bypersonswith disabilities aswell, if
needed.

* Tollets in the Tbilisi City Court

i Courtrooms

The hallson the 1stfloor are intended for criminal casesThe cases ofjvenilesare mostlyheardin the

1st hall, but sometimesin other halls as well The 1t hall has lage mosaic stained glass windows
overlooking theyard. In case of switching off the artificial light, natural lightanbe seen however, it
camot be describedassufficient. Halls nos4, 5, 6, 7, 8, 9, 10, 11, 12, 13 and 41 have small windows,
although they open not in the open spadeut in the corridor. And halls nos2, 3, 14 and 15 do not have
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even that type ofwindows. Thefurniture and equipment of the halls aref dark brown colaurs, which
cannot be considered as a chifdeindly approach.

The maindoorsof the hallsare nothermetically closel, which makes usassume thahearingsare not
held in an acoustically protected condition. The courtrooms are equipped with an audio recording
system used fomaking transcripts that are an integral part of theminutes. Video camera are also
installed in the hall for securityreasons According to the cairt manager, video cameragre switched

off during closedhearings

Rustavi City Court
1 Entrance

The Rustavi City Court building has two entrances. The main entrante the building leads to the
lobby. The main entrance is used kyoth persons involved in the process, includindefendants who
are not under detentionand attendees. Tk entrance is usedby both adults and minors. Tl entrance
is adapted for people with diabilities as ithas a ramp and allows wheelchair users &mcesghe
building.

The defendantsunder detention pendingtrial enter the building through the second entrance, which
is usedby both adults and juveniles. The back entrance of the building isat adapted for wheelchair
users as itinvolves a staircasavhich is to be passedecessarilyin order to enter the building Before
the start of thehearing, defendants under detentiorare placed in special cells located on the minus
floor. The cells areconnected tothe special entrance dooof the courtroom, intended only for
defendantsunder detention only through a staircase, which means that they aret adapted. The
building does not have aeparate entrance fguvenile withessegvictims.
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*Entrance to theRustavi City Court

There are many obstacles in the building for wheelchair users. Téés noelevatorin the building, so
it is necessaryo use stairs to reachll the floors. There arefewer obstaclesn the 24 floor, asthe main
entranceto the lobby can be reached through aamp. It is possible to reach the halls of this floor
without any obstacles. However, some obstacles may be encountered when going to the toilegheAs
court staff explained, ifa person involved in thehearing is a wheelchair user or a person with
disabilities, thehearingis appointed inthe hall locatedon the 2 floor. The order issued bythe court
chairman regulateshe issue ofboringing persons with disabilities to the courtroom.

*Stairs ofthe Rustavi City Court (ipper floors can be accessed only [3yairs)
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1 Roomsfor defendantsunder detention

There are 17 roomsesignedfor 300 people in the building which are intended fordefendantsunder
detention. None of themis specificallyintended for children. Juveniledetaineesare placed irthe cells
separately from adults anthey are not allowed to communicate with each other. The cells are located
on the minus floor anddetaineesare broughtthere from the back entrancewhich is not adapted for
personswith disabilities, asit involves stairs Detainees need to use stairs to reattte courtroomsas
well. The cells do not have windowsor electricity. Therefore, there is noatrtificial light. There is a
sharedtoilet outside the cells, whichis not separatelyprovided for the cells.In addition, the toilet
camot meeteventhe basic requirementsThe cells areequipped only with long chais. Detaineesre
not provided with a bedor a table. Ventilation is only artificial and it is switched on only if there is a
smell, otherwiseit is off, becaus®f its noise. When the detainee neegda toilet, he or shdas taken to a
shared toilet which hastwo wings, one for thepenitentiary staff gscortservice) andthe other onefor
prisoners.The ells have latticedoorsthat allow detainees placed imifferent cells to haveverbal
contact with one ather.

*Temporaryplacementroom for defendantinder detentionin the Rustavi City Court
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1 Waiting area

An information tribune, information board, courtroom locationboard, court statistics board anthany
more can be foundn the lobby of thecourthousethat is used by everyone (excefur defendantsunder
detention). There isalsoa mapin the lobby, which showshow to accesdalls, and safety evacuation
maps.

*Waiting area and information boards ahe Rustavi City Court

i Courtrooms

The 39 and 4" halls on the2 floor and the 6" and 7 halls on the3r floor areintended forthe hearings
of case®f juveniles. The 4" hall has 6 windows and air conditionerdike the 7" hall, which provide
enough natural light and ventilation. Thee are nowindows in the 3 or 6" halls, soneither natural
light nor ventilation is sufficiently provided. These halls are equipped with air conditionefsr artificial
ventilation. The witness/victimquestioningroom (seedetailsbelow) is remotely connected only to the
2rd and 4" halls.

The main door leading to the courtroontamot be closal hermetically, making us assumethat the
hearingsare not held in an acoustically protectecondition. However, the court staff explained that
the hallswere large andit was even necessary to instabund amplifiersin some of them to make the
content of the hearings accessibleacrossthe hall. The juvenile witnesses/victins are questioned
through connectionwith the 4t hall (seedetailsbelow). Thefurniture and equipment of the halls are
mainly of dark brown colaurs, which cannot be considered as a chifdendly approach.

The halls are equipped with an audio recording system usedtfanscripts There are also two types of
cameras installed in the halls, @of which is connected tathe audio recording systenandthe other
oneis used for security purposes. According to trahief court officer, only audio recording is caried
out during closedhearings while video cameras are usuallgwitched off.
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*Courtrooms in the Rustavi City Court
1 Toilet

The toilets arelocated in the corridor, separatg for detaineesand staff. According to thestaff, there
is only one toilet for persons with disabilities in the building, which is located in the wingf the
building intended for the administrative staff,which cannot be accessed bgutsiders The major
building hastoilets, which are separated from the main paof the building by staircaseswhich makes
them inaccessibldy wheelchair users If a person involved in thecourt proceedingsis a wheelchair
user, he or she wilbnly be able to reactihe hall located onthe 1st floor without facing obstacles

*Toilets of the Rustavi City Cour
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1 Child victim /witness questioningroom

There is aseparate room in the courthouse, where juvenile witnesvictim sare questionedremotely
during hearings They areinvolved in the hearing, namely in the questioningprocessfrom another
room through electronic communication.Children usually waitfor the hearingin the samaoom. The
room is well furnished. The furniture is notunpleasant forchildren. There are lbochures, e.g. "Justice
and the Rights of the Child"fiConvention on the Rights of the Child "Elimination of Violence against
Children at School"; "What you need to know when you are in a temporary detentitacility "; "What
you need to know when you are in a rehabilitation facility”; "Tell me what happened,
Interrogation/questioning of child victims and witnesgs Manual for trainers andprofessionals";
"Information about Additional Protocol No. 3 to the Convention on the Rights of the Childf J ust i c e
and the Ri ghtidgcedutationfardboGkifar teathers)Convention on the Rights of the
Child; "Decisions of the European @@irt of Human Rights", etc. There are pencils on the table. In
addition, a small book fChildren and Lawo avadlablein the entrance to the courthouse.

The juvenile witness/victimquestioningroom is located on the3™ floor, which can beaccessd only
by stairs, as there is no elevator in the building. With this in mindt can be said thathe building is
not adapted for juvenile withessgvictim susing wheelchairs. According to thetaff, if they know that
ajuvenile witness/victimis to be questioned they try to take him/her to the abovementioned roomin
orderto ensure thathe juvenile waitsfor the hearingin that room andnot in the common lobby. Only
a legal representative and other persons provided for by lasgallowed to enter the said room together
with the juvenile.
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*Juvenile witnessvictim questioningroom in the Rustavi City Court

Kutaisi City Court

1 Entrance

The courthouse has a total of three entrances: timajor oneis adapted fompersonswith disabilities (on

the right side of the building) andfor defendantsunder detention (in the backpart of the building).
Consequently, onlydetainedjuveniles enjoy a separate entrance. As for juvenile witnesses/victims,
they use the main entrance. There is a separate adapted entrangegimonswith disabilities. However,
they canaccessnly the 1stfloor of the building.
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